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The Mental Capacity Act
The Mental Capacity Act 2005 (“MCA”) provides a legal framework for making decisions on behalf of people who lack the mental capacity to make particular decisions for themselves. Everyone working with and/or caring for adults and young people aged over 16 who may lack capacity to make specific decisions must comply with the MCA.

A child is a person under 18 years of age. People aged 16 or over are able to give consent unless it can be shown that they lack capacity to make a particular decision at the time it needs to be made. If you think that someone lacks capacity to make a treatment decision, you need to carry out a mental capacity assessment and, if appropriate, make a decision in the person’s best interests. You can use Form (M 289A) Mental Capacity Assessment to help you work through it and to provide a record of how your treatment decision was reached.

Note that children under 16 can still give consent according to their Gillick competency. See Valid Consent (M 292) for full details.

People involved in the treatment decision 

Patient
The person with a specific decision to make, but who may or may not have the mental capacity to make it.  

Decision-maker
The decision-maker is whoever is assessing capacity and/or making a decision in the best interests of the person who may lack capacity. Depending on the decision, this could be a carer, healthcare professional such as a doctor or dentist. 

Attorney

Appointed by the patient under a Lasting Powers of Attorney to make decisions on the patient’s behalf should they lose capacity in future (if applicable – may not always be appointed).

Court-appointed deputy 

Appointed by the Court of Protection to resolve disagreements in particular cases and supervise arrangements for particular individuals lacking capacity (if applicable – may not always be appointed). 

Independent Mental Capacity Advocates (“IMCAs”) 

Appointed to advise decision-makers where a patient lacking capacity has no friends or family 

(if applicable – may not always be appointed).
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